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RE:  Docket ID No. EPA-HQ-OW-2018-0149: Comments on the Revised Definition of Waters of the 

United States 

Dear Administrator Wheeler and Assistant Secretary James:  

Trout Unlimited strongly opposes the proposed Revised Definition of ‘‘Waters of the United States” 

(2019 Proposal), which is proposed by the U.S. Environmental Protection Agency (EPA) and U.S. Army 

Corps of Engineers (Corps) (collectively, the Agencies) to replace the scientifically sound, legally justified, 

and publicly supported 2015 Clean Water Rule (2015 Rule).1   

Trout Unlimited (TU) is the nation’s largest coldwater fishing conservation organization.  We represent 

300,000 members and supporters nationwide, including 400 local chapters and 35 state councils.  The 

2019 Proposal, if implemented, would directly undercut the work that TU does across the nation in 

pursuit of our mission to conserve, protect and restore coldwater fisheries and the watersheds on which 

they depend.   

The 2019 proposal would vastly rollback existing protections for our nation’s waters.  The proposal 

would end protections for millions of miles of streams across the country – streams that contribute to 

the drinking water supplies of 117 million Americans and provide essential fish and wildlife habitat that 

support a robust outdoor recreation economy worth $887 billion.  It would also erase protections for 

millions of acres of wetlands, a critical part of functioning watersheds, including groundwater recharge, 

pollution filtration, as well as protecting communities from flooding.  In eliminating these protections, 

the replacement rule would deregulate a host of development activities, such as pipeline construction 

that will, over time, degrade hunting and fishing opportunities in every state in the country.  

                                                           
1 Revised Definition of “Waters of the United States”, 31 FR 4153 (February 14, 2019) (2019 Rule).  
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The proposal is scientifically and legally flawed; inconsistent with the purpose and intent of the Clean 

Water Act, contrary to the Administration’s stated goals and fails to comport with proper procedure 

required by law.  For these reasons, the Agencies should withdraw this proposal and develop a proposal 

that is at least as effective in protecting the nation’s waterways as the 2015 Rule currently does in 22 

states around the Nation.  

TU supports the 2015 Rule 

TU members, and sportsmen and women across the country, want to move forward with progress on 

cleaning up our nation’s waters, not go backwards.  Thus, the Clean Water Act needs to be 

strengthened, not weakened, as the Agencies 2019 Proposal would do. 

The Clean Water Act, and the 2015 Rule, are vital to TU’s mission, and to anglers across the 

nation.  Whether TU is working with farmers to restore small headwater streams in West Virginia, 

removing acidic pollution caused by abandoned mines in Pennsylvania, or protecting the world-famous 

salmon-producing, 14,000-jobs-sustaining watershed of Bristol Bay, Alaska, we rely on the Clean Water 

Act to safeguard our water quality improvements. 

TU supported the 2015 Clean Water Rule because it was scientifically sound and would help clarify 

application of the Clean Water Act, ensuring protections for waters while increasing certainty for 

regulators and regulated entities.  Backed by the EPA’s connectivity report, the 2015 Rule satisfied 

Justice Kennedy’s jurisdictional standard that there must be a “significant nexus” between upstream 

waters and downstream navigable waterways, as EPA’s Connectivity Report proved.2   

At least 60% of rivers and stream miles in the lower 48 states are intermittent or ephemeral; i.e., they 

do not flow year-round.  Headwaters are not only the foundation of our aquatic systems, but they are 

the lynchpins of fishing and hunting habitat for millions of sportsmen and women.  These waters 

contribute to the drinking water supplies of 117 million Americans, protect communities from flooding, 

and provide essential fish and wildlife habitat that supports a robust outdoor recreation economy worth 

$887 billion annually.  The 2015 Rule protected our headwaters, consistent with the goals and intent of 

the Clean Water Act.  The 2019 proposal is a great leap backward. 

The proposed 2019 Rule is inconsistent with the purpose and intent of the Clean Water Act. 

The 2019 Proposal proposes a significant weakening of the Clean Water Act’s 47 years of protection for 

our nation’s waters.  Contrary to messaging from proponents of the 2019 proposal, the proposal is not a 

return to the status quo, it is not a correction of the last Administration’s attempted over-reach, and it is 

most certainly not a framework that will allow the United States to maintain the immense progress of 

the last decades towards attaining the Act’s goal of all waters being fishable and swimmable.  

 

                                                           
2 U.S. EPA, Connectivity of Streams and Wetlands to Downstream Waters: A Review & Synthesis of the Scientific Evidence (Jan. 
2015) (hereinafter “Connectivity Report”). 
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The worst element of the 2019 Proposal is that it undercuts the very heart of the Clean Water Act by 

arbitrarily tossing out millions of miles of streams and millions of acres of wetlands from Clean Water 

Act protection.  The proposal completely misses the goal of the Clean Water Act, the Nation’s most 

popular natural resource law: to “restore and maintain the chemical, physical, and biological integrity of 

the Nation's waters.”  The 2015 Rule was developed in accordance with the goal and substance of the 

Clean Water Act, while the Agencies’ 2019 Proposal is not.  

The proposed 2019 Rule is inconsistent with Supreme Court precedent and is contrary to the stated 

goal of increasing clarity and certainty. 

The Agencies’ purport to seek clarity and to resolve confusion over legal interpretation of “waters of the 

U.S.”  However, if legal and practical clarity are desired, the 2019 Proposal is on the wrong track.  The 

Agencies place an improper overreliance on Justice Scalia’s decision in (Rapanos) as the basis of any 

proposal to replace the 2015 Rule.  Instead the Agencies should return to using Justice Kennedy’s 

“significant nexus” test and develop a proposal that is at least as effective in protecting the nation’s 

waterways as the 2015 Rule currently does in 22 states around the Nation.3 

Repeatedly through the preamble, the Agencies concede that they are presenting a new interpretation, 

almost always a new narrowing, of the 45-year body of Clean Water Act jurisprudence.  This is not 

embedding a proposal in an existing legal construct; this is creating something new, often from whole 

cloth, in a way that ignores the Act’s broad objectives and authorities.  The Agencies’ interest, as 

expressed in the recent Executive Order on pipelines and the Executive Order directing this rulemaking, 

shows that the President wants a rule that will fast track economic development, including development 

that may affect our nation’s waters.  The 2019 Proposal, therefore, is not embedded in a legal construct; 

it’s embedded in a de-regulation agenda.  Only with that understanding can anyone understand the 

Agencies’ decision to ignore the best science available on watershed health and to refuse to quantify the 

impacts of their approach in proposing a rule under a statute whose first objective is to protect the 

chemical, physical and biological integrity of our nation’s waters. 

The 2019 Proposal is inconsistent with the best available science; arbitrarily drops Clean Water Act 

protections for many waterways, unnecessarily increasing the risk of their destruction. 

The Agencies admit that the 2019 Proposal eliminates from Clean Water Act protections 18% of the 

nation’s stream miles and 50% of the Nation’s wetlands.  Ephemeral streams largely comprise the 18% 

of stream miles, and wetlands not immediately adjacent to truly navigable waters (TNW) comprise most 

of the 50% of wetlands. 

The American Fisheries Society’s (AFS) peer reviewed report, Headwater streams and wetlands are 

critical for sustaining fish, fisheries, and ecosystem services (Colvin et.al.), discusses the functions and 

                                                           
3 Elsewhere in this docket are several comprehensive legal analyses of the failings of the agencies’ approach for this proposed 
rule.  One is from the National Wildlife Federation, a close partner representing sportsmen and women.  Trout Unlimited 
adopts those comment in full, in addition to the brief arguments we make here. 

 

https://www.whitehouse.gov/presidential-actions/executive-order-promoting-energy-infrastructure-economic-growth/
https://www.whitehouse.gov/presidential-actions/presidential-executive-order-restoring-rule-law-federalism-economic-growth-reviewing-waters-united-states-rule/
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values of headwater streams and provides a powerful summary of the immense ecological contributions 

that these waters provide communities and fisheries. 4  Consistent with the conclusions of the EPA’s own 

Connectivity Study (US EPA 2015), the best available science concludes that these systems are extremely 

valuable.5   

To be effective, the Clean Water Act must be able to control pollution at its source—upstream in the 

headwaters and wetlands that flow downstream through communities to our major lakes, rivers, and 

bays. The Clean Water Act—and the 2015 Clean Water Rule—were designed to ensure that our nation’s 

small waters remain intact, and that the water flowing from them is fresh and clean.  These waters are 

the spawning and rearing waters for trout, salmon and other wild and native fish that contribute greatly 

to the $50 billion recreational fishing industry in the United States.  What’s more, these streams send 

clean water downstream, where it’s used to water our crops, cool our industrial generators, and provide 

clean, fresh drinking water for our cities and towns.  

Ephemeral streams are as equally-important as perennial and intermittent streams.  These are the 

capillaries of watersheds.  They help move nutrients downstream.  They can be important food sources 

for fish, and they have a profound effect on drinking water.  If Clean Water Act protections are removed, 

suddenly those often-dry creek beds might become a place to put animal waste or store gas tanks.  

When a rain event occurs, the pollution is transported downstream. 

Intermittent Streams: Changes considered, but not proposed.  

There are several references to possible regulatory changes considered or discussed, but not proposed 

in this rulemaking, some of which would represent a drastic additional cut in federal protections on top 

of the vast rollbacks in protections more formally proposed.     

For instance, the Agencies ask for comment on whether they ought to drop out intermittent streams 

from Clean Water Act protection.  TU’s answer is an emphatic no.  Intermittent streams comprise nearly 

60% of the nation’s stream miles.  As the EPA Connectivity Report and the AFS paper clearly show, 

Intermittent streams are critical elements of healthy watersheds.  They absolutely must be protected by 

the Clean Water Act. 

TU is strongly opposed to the Agencies even considering dropping intermittent streams from Clean 

Water Act protections. 

Should the Agencies elect to pursue any of these conceptual revisions, they must conduct a new 

rulemaking process to identify proposed language and solicit feedback directly on those changes.  

Providing general notice that such changes are being generally considered does not provide adequate 

notice of specific, proposed rule changes.  See, CSX Transp., Inc. V. Surface Transp. Bd., 584 F.3d 1076, 

                                                           
4 Colvin, S.A.R., S.M.P. Sullivan, P.D. Shirey, R.W. Colvin, K.O. Winemiller, R.M. Hughes, K.D. Fausch, D.M. Infante, J.D. Olden, 
K.R. Bestgen, R.J. Danehy, and L.Eby.  2019. Headwater streams and wetlands are critical for sustaining fish, fisheries, and 
ecosystem services.  Fisheries 44:73-91. 
5 See, EPA Connectivity Report. 
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1082 (D.C. Cir. 2009) (broad notices of proposed rulemaking insufficient to justify a final rule that lacks 

specific reference in the notice).   

The 2019 Proposal creates increased risk to waters; increased complexity and confusion for regulators 

and regulated communities. 

In the 2019 Proposal, the Agencies claim administrative efficiencies and eventual state takeover of 

regulation of these areas will suffice instead of the protections provided by the 2015 Rule.  However, the 

2019 Proposal provides absolutely no evidence or analysis supporting the contention that the states will 

step in to fill the gap.  Further, new uncertainties created by the complexity of the 2019 Proposal will 

likely decrease, not increase, the implementation effectiveness of the Agencies.  

The 2019 Proposal will reduce protections, leading to increased loss of headwater streams, many 

wetlands, and the functions and values they provide. 

Ephemeral and intermittent streams occur in every state in the Nation.  They are found in the watershed 

in our neighborhoods.   

The National Hydrography Dataset (NHD) maps 6.5 million stream miles nationwide, 20% of which are 

identified as ephemeral.  However, Trout Unlimited estimates that the NHD dataset misses 

approximately 5.5 million miles of unmapped streams nationwide and that, when these are included, 

ephemeral streams likely comprise closer to 57% of the nation’s stream miles.  Trout Unlimited has used 

a publicly available US Geological Survey dataset and peer reviewed scientific studies to estimate the 

extent of these unmapped streams in a conservative manner.  

A key takeaway from this analysis: Real world impacts would likely be even worse 

because the NHD maps underestimate the number of ephemeral streams  

Applying this mapping exercise at the state level, 84% of Arizona’s streams are likely ephemeral and 

would lose CWA protections.  In Colorado, 56% are estimated as ephemeral and would lose CWA 

protections.  In Maine, which houses 57,107 mapped stream miles but where ephemeral stream 

mapping has not been completed, Trout Unlimited estimates that 1.6 miles of ephemeral streams may 

exist for every mapped stream mile – meaning that approximately 61% of Maine stream miles could lose 

CWA protection.  

The Agencies 2019 Proposal places all of these headwater streams and wetlands on a path leading to a 

much higher risk of destruction by removing them from the jurisdiction of Clean Water Act.   

The TU Science Team has identified specific examples of increased risk associated with the proposed 

reduction of protections for headwater streams and wetlands. 

The 2019 Proposal would remove Clean Water Act protections for ephemeral streams and wetlands at 

risk of destruction from a variety of previously, and currently under the 2015 Rule in 22 states, activities.  

Construction of natural gas pipelines is a good example of these activities. 
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Based on our experience, and using maps of streams provided by NHD, TU’s Science Team analyzed the 

potential impacts of the major loss of jurisdictional protection caused by the 2019 Proposal would cause 

several different types of development activities, include gas pipelines, transmission lines, and oil and 

gas development. 

For example, pipeline development and pollution from mines pose major challenges for trout in 

Pennsylvania.  Trout populations are especially vulnerable because they are sensitive to warming 

temperatures and associated habitat degradation.  Clean Water Act protections are essential to secure 

healthier ecosystems that benefit fish and wildlife and allow the people of Pennsylvania to recreate and 

our outdoor economy to thrive.   

Pipeline construction involves clearing broad pathways across the landscape and trenching through 

hundreds of streams.  New pipelines often intersect with forested headwater streams and important 

trout populations and habitat.  During construction, erosion and sedimentation caused by earthmoving 

and trenching required to place the pipeline can degrade water quality and fish habitat.  Storms may 

cause erosion controls to fail before a site can be re-vegetated, sending plumes of sediment into 

streams.  Further, water quality in streams and wetlands can be degraded by runoff from access roads, 

and by contamination from gas leaks and other chemicals 

In the eastern U.S., significant buildout of pipelines is occurring.  Several of these pipelines in 

Pennsylvania, West Virginia, and Virginia threaten important brook trout habitat, especially habitat 

such as areas with dense stream buffers to shade the stream and protect its banks to cool the water, as 

well as intact tributary systems that allow fish movement. 

Specifically, 80 miles of the proposed Atlantic Coast Pipeline will cross brook trout habitats in the 

mountains of Virginia and West Virginia.  Of the 105 steam crossings in watersheds containing brook 

trout, 58% occur on ephemeral and intermittent streams. 

Similar damage to headwater streams can be caused by transmission line development.  In Maine, 53 

miles of new powerline corridor, the New England Clean Energy Connect transmission line, would be 

constructed from the Canadian border, through prime brook trout habitat, to coastal Maine.  One of 

TU’s biggest projects in Maine, establishment of easements to protect the Cold Stream watershed, 

would be adversely affected. 

Field Surveys have identified 181 stream crossings along this transmission line, 87 of which are in 

intermittent streams and 32 in ephemeral streams.  Combined, over 65% of the streams to be crossed 

are in danger of losing protection under the 2019 Proposal. 

TU members, volunteers and staff recreate in the Nation’s waters and spend considerable time and 

funds protecting, re-connecting, and restoring them.  We see the threats that these waters face on a 

daily basis. 
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TU and its members are not opposed to gas pipelines, gas development, mining, and other forms of 

development, but a proper balance must be maintained between these forms of development and the 

imperative of protecting and restoring streams and wetlands.   

Clean Water Act safeguards do not prohibit industry and construction; rather, they help to ensure that 

development proceeds in a manner that avoids, minimizes, and mitigates impacts to water bodies.   

Watersheds in which TU has made considerable investments are directly threatened by the 2019 

Proposal. 

An example of the combined effect of protecting and restoring navigable waters, tributaries, wetlands 

and “other waters” is the Driftless Area of the northern Midwest.  

Roughly the size of West Virginia, the Driftless Area has over 600 coldwater limestone spring-fed creeks, 

several-thousand miles of mineral-rich streams, and thousands of acres of wetlands, weaving across its 

landscape in Wisconsin, Minnesota, and Iowa.  For over a decade, Trout Unlimited has worked with 

farmers, and state and federal agency partners to restore watersheds and improve water quality by 

reducing sediment and nutrient inputs.  The rivers and fisheries of the Driftless Area respond quickly to 

techniques that control erosion, reconnect floodplains, and improve instream habitat.  More than ten 

million dollars have been invested in dozens of projects that resulted in 150-miles of restored streams in 

the area.   

Our restoration gains are built on a foundation of a strong Clean Water Act.  For example, Clean Water 

Act Section 402 (NPDES) regulates pollution loadings from point source discharges from towns and 

industry.  Section 404 regulates projects which would dump dredged and fill material into Driftless 

streams from road construction and pipeline projects.  These Clean Water Act safeguards do not 

prohibit industry and construction; rather, they help to ensure that development proceeds in a manner 

that avoids, minimizes, and mitigates impacts to water bodies.  The substantial losses of jurisdictional 

protection for headwater streams and various types of wetlands in the 2019 Proposal threatens to 

erode the watershed health gains TU and our multitude of partners have helped to deliver to the region 

and others like it around the country. 

These safeguards and investments pay off.  For every dollar spent on stream restoration an additional 

$24.50 is returned to the regional economy each year thereafter.  Recreational angling in the Driftless 

Area generates an impressive $1.1 billion in annual economic benefit to the local economy. 

All of these benefits in the Driftless area and streams and wetlands around the nation are imperiled by 

the Agencies 2019 Proposal.  

Conclusion 

The proposed rule undermines the intent of the Clean Water Act, is unsupported by the best available 

science, and is legally flawed.  We request that the Agencies withdraw this flawed proposal immediately 
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and either reaffirm the 2015 Clean Water Rule or propose and carefully consider a revised rule that is as 

scientifically, legally, and ecologically sound as the 2015 Clean Water Rule.   

Clean water is not a political issue.  It is a basic right of every American.  To be effective, the Clean Water 

Act must be able to control pollution at its source, upstream in the headwaters and wetlands that flow 

downstream through communities to our major lakes, rivers, and bays. 

TU’s members and supporters, and American sportsmen and women across the country, will settle for 

nothing less than a Clean Water Act that protects the Nation’s wetlands and streams. 

Respectfully submitted,  

 

 
Steve Moyer 

 

 

 

Attachments: 

Kurt Fesenmyer, GIS Director, Trout Unlimited. 2019. Trout Unlimited Powerpoint Presentation, “What it 
all means: waters of the U.S. on the ground.” April 4, 2019. (2019 Trout Unlimited Mapping PowerPoint). 

Trout Unlimited, Fesenmyer et.al, Mapping Waters of the U.S., Fact Sheet.  

Trout Unlimited, Waters of the U.S. State Maps (12 states). 

Trout Unlimited, Story Map, Waters of the U.S. Story Map.   

Amicus Curiae Brief of Trout Unlimited, the American Fly Fishing Trade Association, the Izzaak Walton 
League of America, and the Theodore Roosevelt Conservation Partnership, in Support of Respondents in 
Murray Energy Corp. et al., v. U.S. Environmental Protection Agency and the United States Army Corps 
of Engineers (6th Cir., January 20, 2017). 



What it all means: 
Waters of the US on the 

ground

April 4, 2019

Kurt Fesenmyer
Geographic Information Systems Director

Trout Unlimited
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US Geological Survey (USGS) National 
Hydrography Dataset (NHD)
• Best available national map for describing 

pattern and location of streams and stream 
types

But NHD under-maps stream networks
• 2x to 9x more streams (Fritz et al. 2013, 

Hamada et al. 2016)

Many approaches for identifying stream 
channels
• Stream channel initiation with 2 ac. - 24 ac. 

watershed area (Montgomery and Foufoula-
Georgiou 1993,  Vandaele et al. 1996) 



Background: Mapping WOTUS

www.tu.org 4

US Fish and Wildlife Service (USFWS) 
National Wetlands Inventory (NWI)
• Best available national map for describing 

location of wetlands

Photo: WA Dept. of Ecology



National Patterns of Stream Type
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• NHD: ~ 
6,500,000 
total stream 
miles

• ~ 5,500,000 additional unmapped 
ephemeral stream miles

• Combined: ~ 
12,000,000 
total stream 
miles

57% Int.

57% 
Eph.

31% 
Int.

12% 
Per.

23% 
Per.

20% 
Eph.

EPA estimates underrepresent ephemeral streams which leads to false 
conclusion that few streams will be impacted by the proposed rule.



State Patterns of Stream Type: Arizona
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• Combined: ~ 
693,000 total 
stream miles

84% Ephemeral

15% 
Int.

1% Per.



State Patterns of Stream Type: Colorado
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• Combined: ~ 
636,000 total 
stream miles

56%
Eph.

39% 
Int.

8% Per.



Patterns of Wetland Type: Cottonwood River, MN
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• Nationally: 16.9 million acres 
estimated to lose protection

• Cottonwood River, MI: 57,371 
total acres wetlands

78% protected 

22% Not 
protected 

Photo: Saint Mary’s University of Minnesota



Safeguards matter
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• Ephemeral stream channels are present in all states, 
but drastically underestimated, likely 20 – 75% of all 
stream miles. 

• Non-floodplain wetlands estimated to total 16.9 
million acres, but often provide disproportionate 
amounts of services – flood control, water quality, 
habitat.

• Activities on the ground all impact ephemeral 
streams and isolated wetlands, potentially affecting 
the function of these features for fish and wildlife, 
increasing risk of flood, threatening drinking water 
supply, and transmitting impacts downstream. 



Increased Risks: Pipelines
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• Proposed 400 mile natural gas pipeline in VA, 
WV connecting production in Appalachians 
with consumers on Eastern Seaboard

• Potential impacts: sedimentation and spill 
during construction and operation (Entrekin 
et al. 2011, Weltman-Fahs and Taylor 2013)

Photos: Mountain Valley 
Watch, Rick Webb, TU



Increased Risks: Pipelines
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Stream crossings within 65 feet of proposed 
pipeline centerline from field surveys:

• 553 total stream crossings in VA, 
WV

• Additional crossings associated with 
access roads and other infrastructure

15%
Eph.

39% 
Int.

46% 
Per.



Increased Risks: Pipelines
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Downstream resources from intermittent 
and ephemeral crossings:

• 177 miles brook trout habitat
• Chesapeake Bay fisheries
• Surface drinking water intakes
• Recreation and downstream 

communities: Staunton, Lynchburg, 
Richmond, Washington, Norfolk

Photo: USFWS

Photo: TU
Photo: City of CovingtonPhoto: Richmond Times-Dispatch



Increased Risks: Transmission Lines
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• Field surveys identify 181 
stream crossings along 
proposed transmission line 
(Canada to Kennebec R.) -
18% ephemeral, 47% 
intermittent

• “Regardless of type, these 
streams provide critical 
linkages to downstream 
resources for many species, 
including wild brook trout” 
- ME Dept. Inland Fisheries

• 120 isolated wetlands

Photo: Nicholas Tonelli

Photo: Jerry Morkman



Increased Risks: Oil and Gas Development
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• Jonah Field, WY road 
densities can be as high as 
8 mi/mi².

• Up to 3 stream 
crossings per mile road

• Downstream fisheries on 
Green River

Photo: USFWS

Photo: BLM
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• Ephemeral stream channels are present in all states, 
but drastically underestimated, likely 20 – 75% of all 
stream miles. 

• Non-floodplain wetlands estimated to total 16.9 
million acres, but often provide disproportionate 
amounts of services – flood control, water quality, 
habitat.

• Activities on the ground all impact ephemeral 
streams and isolated wetlands, potentially affecting 
the function of these features for fish and wildlife, 
increasing risk of flood, threatening drinking water 
supply, and transmitting impacts downstream. 

• Projects not prohibited; Permitting helps to avoid, 
minimize, and mitigate risk. 



Fact Sheet: Mapping WOTUS 
Prepared by Kurt Fesenmyer, Matt Mayfield, and Helen Neville, TU Science program, January 22, 2018 

 
With the proposed WOTUS rule change, there are many statements being made about the pattern and 
location of ephemeral, intermittent, and perennial streams in the US. The objective of this fact sheet is 
to provide basic information on how stream typing is determined, and the various map products being 
used to describe the pattern and location of specific stream types. We provide special attention to the 
limitations of those map products and alternative mapping approaches to address those limitations. 
 

1. Field surveys, not map products, will ultimately determine if a specific waterway or stream is 
included or excluded from the jurisdiction of the WOTUS rule. 
• Intermittent and ephemeral streams are identified in the field based on observable 

characteristics such as a presence of a stream channel for conveying water and the frequency, 
magnitude, timing, and duration of streamflow in that channel in response to precipitation.  

2. For mapping streams nation-wide, two USGS National Hydrography Dataset products are available. 
Both have important limitations/errors in typing specific streams in different geographies (see 3), but 
the high resolution NHD is the best available source for approximating location and flow 
characteristics of streams nationally. 

• The main sources of map information used to describe the location and flow characteristics of 
streams in the continental US are two versions of USGS’ National Hydrography Dataset (NHD) – 
the “medium resolution” NHD and the “high resolution” NHD.  

• Both map products were produced by cartographers interpreting aerial photographs to create 
topographic maps. 

• The medium resolution NHD (also referred to as the “NHD Plus”) is based on 1:100,000 scale 
topographic maps. The high resolution NHD (also referred to as the “NHD Plus HR”) is based on 
more detailed 1:24,000 scale topographic maps. Figure 1 shows an example of the medium and 
high resolution NHD in central PA. Because it is based on a finer-scale, higher-resolution source 
aerial photographs, the high resolution NHD will show more stream features than the medium 
resolution NHD (Fig 1). As a result, the high resolution NHD should be considered the best 
available single dataset for characterizing the location and flow characteristics of streams in the 
continental US. (The medium resolution NHD can still be useful for describing summary stream 
network characteristics at coarser scales, e.g., the density of headwater streams as in the 
forthcoming review of headwater streams by AFS, but see #3). 

3. There are major inconsistencies/omissions in the way that stream types are mapped across the 
country in the NHD products.  This is especially true for ephemeral stream types, which are 
underestimated across the nation, to varying degrees depending on geographic region. 

• A stream reach is the basic unit of both NHD products. Each stream reach is “typed” as 
perennial, intermittent, or ephemeral based on how the streams were depicted in the original 
topographic maps, which were produced by cartographers interpreting aerial photographs. As a 
result, you can often see artefacts of the original aerial photo interpretation in both datasets. 
For example, the density of streams or pattern of stream typing can vary starkly based on the 



footprint of the source topographic map or based on administrative boundaries (Fig 2). 
Additionally, the typing of common features in both NHD products may not be the same (Fig 1). 

• Relevant to the WOTUS rule, ephemeral stream types are inconsistently mapped in the NHD 
products. For example, even though ephemeral stream channels exist within all stream 
networks, there are no ephemeral stream reaches mapped in many eastern states (Fig 2). As a 
result, any summary statistics at the national level which rely solely on the medium or high 
resolution NHD are incomplete or skewed by those geographic inconsistencies and 
underestimate ephemeral stream types (see 4). 

4. Many ephemeral streams present on the ground are absent from the high resolution NHD 

• Ephemeral stream channels visible in field surveys may not be present in the high resolution 
NHD due to limitations in the scale and resolution of the source topographic maps used to 
produce the high resolution NHD. For example, a study of headwater streams in forestlands in 
Oregon found that maps generated using field data included twice as many total stream miles as 
the high resolution NHD1, while another study in the Mohave Desert of California estimated nine 
times as many stream miles exist on the ground vs. mapped in the high resolution NHD.2 Most 
of the unmapped features in both studies were ephemeral streams. 

5. Until new, updated national map products are available from USGS, alternative mapping 
approaches can be used to identify the likely location of ephemeral streams 

• Individual states have coordinated efforts to update stream typing information in the NHD 
products and create higher resolution versions of the NHD to better reflect conditions on the 
ground and for greater consistency across regions, but these efforts are not comprehensive or 
complete nation-wide. 

• To approximate the pattern of ephemeral streams in the continental US more inclusively, TU has 
applied a simple method using elevational maps for delineating these streams to supplement 
the NHD products. Based on additional data from the USGS3, we map ephemeral streams as any 
stream channel with at least 11 acres of upstream watershed area not mapped as a stream 
reach (any type) in the high resolution NHD (Fig 1, red lines). Peer-reviewed science describes 
ephemeral stream channels initiating with 2 acres of upstream watershed area in steep 
landscapes and up to 24 acres in flat landscapes.4,5 We selected 11 acres as a conservative mid-
point using these values and masked areas with slopes equal 0%. This approach will likely under-
map ephemeral streams in mountainous landscapes and over-map ephemeral streams in flat 
landscapes but is a reasonable approximation of ephemeral stream locations until new or 
updated national products are available from USGS. From this analysis, TU estimates that the 
average subbasin in the continental US has 1.5 miles of unmapped ephemeral streams for every 

                                                           
1 Fritz, K.M., et al. 2013. Comparing the extent and permanence of headwater streams from two field surveys to values from hydrographic 
databases and maps. JAWRA Journal of the American Water Resources Association, 49(4). 
2 Hamada, Y., et al. 2016. Mapping ephemeral stream networks in desert environments using very-high-spatial-resolution multispectral remote 
sensing. Journal of Arid Environments, 130, pp.40-48. 
3 Source: USGS Elevational Derivatives for National Applications (EDNA) Flow Accumulation raster 
4 Montgomery, D.R. and Foufoula-Georgiou, E., 1993. Channel network source representation using digital elevation models. Water Resources 
Research, 29(12). 
5 Vandaele, K., et al. 1996. Geomorphic threshold conditions for ephemeral gully incision. Geomorphology, 16(2). 

https://onlinelibrary.wiley.com/doi/abs/10.1111/jawr.12040
https://onlinelibrary.wiley.com/doi/abs/10.1111/jawr.12040
https://indigo.uic.edu/bitstream/handle/10027/20573/Mapping%20Ephemeral%20Stream.pdf?sequence=2&isAllowed=y
https://indigo.uic.edu/bitstream/handle/10027/20573/Mapping%20Ephemeral%20Stream.pdf?sequence=2&isAllowed=y
https://edna.usgs.gov/
http://www.geo.oregonstate.edu/classes/geo582/week_3_1_eros_thresh_channel_net/Montgomery&Foufoula-Georgiou1993.pdf
http://www.academia.edu/download/44365063/Geomorphic_threshold_conditions_of_ephem20160403-390-1uq50o8.pdf


mile of mapped stream in the high resolution NHD (all stream types).  In aggregate (as national 
sum), 0.8 miles of unmapped ephemeral streams exist for every mile of mapped stream.  



Figure 1: Example of NHD medium and high resolution map products and TU’s ephemeral stream mapping in  a central PA watershed 

 



Figure 2 
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STATEMENT OF IDENTIFY AND INTERESTS OF AMICI CURIAE 

 
Trout Unlimited is a non-profit organization with 155,000 members, anglers 

dedicated to conserving, protecting and restoring the nation’s trout and salmon 

fisheries and their watersheds. Trout Unlimited staff and volunteers, working with 

landowners, and local, state and federal agency partners, restore hundreds of miles 

of the types of waters at issue in this case.   

Founded in 1922 by avid anglers, the Izaak Walton League of America’s 

43,000 members are hunters and anglers who work to conserve outdoor America 

for future generations. The Izaak Walton League of America members and  

citizens trained by the League conduct stream monitoring at hundreds of sites 

across the nation to ensure that stream health is maintained and improved for 

hunting, fishing, and safe drinking water supplies.   

The Theodore Roosevelt Conservation Partnership is a non-profit 

organization with individual as well as sportsmen organization members dedicated 

to ensuring that all Americans have quality places to hunt and fish. 

The American Fly Fishing Trade Association represents the business of fly 

fishing which includes manufacturers, retailers, outfitters and guides across the 

nation. The protection and enhancement of fish habitat is the foundation of our 

industry.  



2 
 

This brief refers to these organizations and their members as “Sportsmen 

Amici” or “Amici.” 

Identifying and ensuring protection of our nations’ waters is of critical 

importance to Sportsmen Amici.  Healthy waters support healthy fish and wildlife 

and help to support and sustain water-based businesses, including hunting, fishing, 

outdoor recreation and the recreational economy.  The Clean Water Act (“CWA” 

or “Act”), 33 U.S.C. §§ 1251 et seq., has been a critical tool to maintain and 

restore the water quality of the habitats on which fish and wildlife rely.  

 Amici support the Clean Water Rule as promulgated. U.S. Environmental 

Protection Agency (EPA) and the U.S. Army Corps of Engineers (Corps), “Clean 

Water Rule: Definition of ‘Waters of the United States’ Final Rule” 80 Fed. Reg. 

37,054 (June 29, 2015) (“Clean Water Rule” or “Rule”).  The Rule provides much 

needed clarity, which will improve consistency and certainty for regulated entities 

while ensuring continued protections for fish, wildlife and communities that rely 

on healthy watersheds.  This interpretation is not an expansion of agency authority, 

but rather a return to the interpretation of the Act that existed for the first 30 years 

of its existence.   

 The Rule properly defines the scope of “waters of the U.S.” in light of the 

Supreme Court’s decision in Rapanos v. U.S., 547 U.S. 715 (2006), by including 

both traditionally navigable waters, interstate waters and the territorial seas, and 
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also tributaries to such waters and wetlands adjacent to all of these.  The EPA has 

demonstrated the significance of these smaller waterbodies in its voluminous 

Connectivity Report. EPA, Connectivity of Streams and Wetlands to Downstream 

Waters: A Review and Synthesis of the Scientific Evidence (Final Report), 

EPA/600/R-14/475F, 2015 (“Connectivity Report”), JA ####.  The Connectivity 

Report’s conclusions were supported by EPA’s Science Advisory Board, 

thousands of public comments on the Rule and myriad other reports referenced in 

these, as well as EPA’s Economic Analysis of the Rule.  See, e.g., Letter to Gina 

McCarthy, EPA Administrator, from the Science Advisory Board, Sept 17, 2014 

re: Review of the Draft Connectivity Report, JA ####;  see also EPA, Economic 

Analysis of the EPA-Army Clean Water Rule, 2015 (“Economic Analysis”); Joint 

Appendix (J.A.) ####.  These smaller waters contribute flows, staunch flood 

waters, and provide habitat for aquatic species thus, playing a significant role in 

maintaining the chemical, physical and biological integrity of the nation’s waters, 

which is the Clean Water Act’s objective. 

STATEMENT OF THE CASE 

Sportsmen Amici adopt the Statement of the Case set out in Brief for 

Respondents, ECF No. 149-1, pp. 6-32. 

 

 



4 
 

ARGUMENT 
 
(A) The Clean Water Act provides broad protection for the nation’s 

waters, including headwaters and wetlands critical to hunters and 
anglers.  

 
The Clean Water Act’s simple—if sweeping—objective is to restore and 

maintain the chemical, physical and biological integrity of the Nation’s waters. 33 

U.S.C. §1251(a).  The second of two goals listed in §101 of the Act is to achieve 

water quality that “provides for the protection and propagation of fish and wildlife 

and provides for recreation in and on the water,” the oft-shorthanded 

“fishable/swimmable” goal.  33 U.S.C. §1251(a)(2).  Few other laws place the 

interests of hunters and anglers at their core.   

Because the CWA effectively equates “fishable” with clean and healthy, it is 

no wonder hunters and anglers have consistently supported the law as an important 

tool for maintaining and restoring the waters and landscapes where they recreate.  

Tens of thousands of sportsmen wrote letters in support of a strong Clean Water 

Rule. Amici hunters, anglers, and outdoor recreation businesses have always 

appreciated and benefitted from the bounty provided by the Nation’s rivers, 

streams and riparian areas.  In America today, 47 million men, women and 

children hunt and fish.  These leisure activities also deliver an astonishing $200 

billion to the country’s economy, along with 1.5 million jobs.  See, National 

Wildlife Federation, et al., “Hunters and Anglers: Fueling our Nation’s Economy 
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and Paying for Conservation,” (2014) available on-line at 

http://www.nwf.org/~/media/PDFs/Water/WOTUS%20Econ%20fact%20sheet%2

03252014.pdf  So, when streams are polluted or wetlands drained, it directly 

affects Sportsmen Amici and America’s hunting and fishing economy.  These 

figures also demonstrate the importance to interstate commerce of the CWA’s 

protections of tributary streams and wetland complexes.   

 It is because sportsmen have so much to gain – or lose – from 

implementation of the Clean Water Act that Amici are compelled to file this brief 

in support of the agencies’ Clean Water Rule. 

At the core of the challenge to the Rule is the question of scope of 

jurisdiction: what waters are included under the CWA’s protections?  This same 

question has been at the core of CWA litigation over the 40-plus year history of the 

Act.  In the early 2000’s, the U.S. Supreme Court issued two rulings related to the 

scope of agency jurisdiction, first in 2001, in Solid Waste Agency of Northern Cook 

County v. U.S. Army Corps of Engineers (“SWANCC”), 531 U.S. 159 (2001); 

Rapanos v. United States, 547 U.S. 715 (2006).  In the latter of those two cases, 

Chief Justice Roberts, in his concurring opinion, explicitly called for the agencies 

to clarify their rule on scope of the Act.  Rapanos, 547 U.S. at 758.  The EPA 

Clean Water Rule, promulgated in 2015 and the subject of this litigation, is the 

agencies’ response to that call. 

http://www.nwf.org/~/media/PDFs/Water/WOTUS%20Econ%20fact%20sheet%203252014.pdf
http://www.nwf.org/~/media/PDFs/Water/WOTUS%20Econ%20fact%20sheet%203252014.pdf


6 
 

Few would question that the CWA should protect the Columbia River or the 

Great Lakes.  However, all great rivers and lakes start as rivulets and springs miles 

upstream and are fed, bordered and sustained by acres of cattail and marsh spread 

across their flood plains.  Because headwater streams flow into our larger rivers, 

lakes and bays, their quality directly affects the water quality of these larger 

waterbodies. The health of these “source waters” and connected wetlands is key to 

the health of larger, downstream waters.  

The EPA Connectivity Report details the science of this ecological fact.  

Critical to the future of hunting and fishing, headwaters and springs provide 

important fish and wildlife habitat.  Many fish species live primarily (and 

sometimes exclusively) in headwaters.  For example, the largest remaining 

concentration of native Colorado River cutthroat trout in the state of Utah is in the 

Blacks Fork drainage on the Ashley National Forest, mostly above 8,000 feet of 

elevation. The Blacks Fork is a tributary to the Green River, which is the Colorado 

River’s largest tributary.  See, Utah Div. of Wildlife Resources, Utah Cutthroat 

Interactive Map, available on-line at  http://www.utahcutthroatslam.org/utah-

native-cutthroat-trout/.   

 Similar to headwaters, wetlands – even so-called “isolated” wetlands that are 

not immediately adjacent to streams – provide critical habitat for fish and wildlife.  

See generally, Hall, H. Dale, Comments of Ducks Unlimited on Clean Water Rule 

http://www.utahcutthroatslam.org/utah-native-cutthroat-trout/
http://www.utahcutthroatslam.org/utah-native-cutthroat-trout/
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(2014) (Comments of DU); J.A. ####.  Waterfowl, including ducks and many 

other bird species, breed in wetlands, rest and refuel at wetlands along their annual 

migration routes, and often live in and near wetlands.  Wetlands are thus critical to 

waterfowl hunting and wildlife conservation. They also provide habitat for a 

diversity of other wildlife, including fish (such as the razorback sucker, which uses 

wetlands as nursery) and mammals, such as otters and beavers.  In addition, 

wetlands act as a filter of pollutants, thereby keeping rivers and streams cleaner.  

They provide rural and coastal communities with critical flood control. And 

because of their connectivity to rivers and streams, they serve to replenish these 

surface waters during times of drought.   

 In 1972, when Congress passed the CWA, only one-third of the country’s 

rivers and streams met the Act’s “fishable/swimmable” standard; thirty years later, 

that percentage had doubled.  EPA, Protecting the Nation’s Waters through 

Effective NPDES Permits, EPA-833-R-01-001 (2001), at 1, available on-line at 

https://www3.epa.gov/npdes/pubs/-strategicplan.pdf.   It is unlikely this 

improvement would have occurred without the law.   

Today, the country’s growing population means that we have more houses, 

more roads and bridges, more energy development projects, and more trash, in 

both urban and rural areas.  As these pressures increase, the need for the Act’s 

protections become more urgent.  Yet, in the confusing aftermath of SWANCC and 

https://www3.epa.gov/npdes/pubs/-strategicplan.pdf
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Rapanos, even though our waters are cleaner as a result of pollution control the Act 

required, the number of at-risk waters has risen because so many more streams 

may not warrant protection with a constrained definition of “waters of the U.S.”  

And, while the CWA slowed the country’s loss of wetlands dramatically during its 

first three decades, more recently, the rate of wetlands loss has accelerated, 

increasing by 140 percent between 2004 and 2009 - the first documented 

acceleration of wetland loss since the Act was enacted.  See Dahl, T.E., U.S. 

Department of the Interior; Fish and Wildlife Service, Status and Trends of 

Wetlands in the Conterminous United States 2004 to 2009, Report to Congress, at 

16 (2011), available on-line at https://www.fws.gov/wetlands/Documents/Status-

and-Trends-of-Wetlands-in-the-Conterminous-United-States-2004-to-2009.pdf.  A 

strong Clean Water Rule, one that clarifies and simplifies the sweep of the law, is 

imperative, not only to sportsmen and women, and outdoor recreation businesses, 

but to all Americans.  Sportsmen Amici ask this Court to uphold the Clean Water 

Rule. 

 

(B) The Clean Water Rule is consistent with the Clean Water Act.  
 

 In passing the Clean Water Act, Congress intended to restore and maintain 

waters throughout the country.  The Conference Report that accompanied the final 

legislation explained that the term “navigable waters” should be construed with 

https://www.fws.gov/wetlands/Documents/Status-and-Trends-of-Wetlands-in-the-Conterminous-United-States-2004-to-2009.pdf
https://www.fws.gov/wetlands/Documents/Status-and-Trends-of-Wetlands-in-the-Conterminous-United-States-2004-to-2009.pdf


9 
 

“the broadest possible constitution interpretation unencumbered by agency 

determinations which have been made or may be made for administrative 

purposes.”  S. Rep. No. 1236, 92nd Cong., 2nd Sess. (1972), U.S. Code Cong. & 

Admin. News 1972, at 3821. 

It has thus properly fallen to the Act’s implementing agencies, the EPA and 

the Corps, to define that term with more specificity. Over the 45 years since the 

Act became law, the EPA and the Corps have defined the term broadly, always 

interpreting the term to extend jurisdiction beyond the nation’s limited number of 

historically navigable waters.  For decades, states have also adopted the water 

quality criteria that the Act requires for millions of miles of waterways, far beyond 

those that the Corps has traditionally deemed navigable. 1 For example, Colorado 

has adopted and submitted to EPA for approval water quality standards governing 

85,000 miles of streams, see, Colorado Water Quality Control Division, 2016 

Integrated Water Quality Monitoring and Assessment Report at ix, available on-

line at https://www.colorado.gov/pacific/sites/default/files/2016-Integrated-

Report_FINAL.pdf, even though only a miniscule 39 miles of the waters of 

Colorado appear on the Corps’ Sacramento Navigable Waters Map, available  at 
                                                           
1 The State petitioners suggest, State Pet. Brief at 65, that “the Agencies are 
asserting authority over traditionally state-regulated waters.” By the states having 
historically submitted the water quality standards they have adopted for millions of 
miles of small streams to EPA for its approval pursuant to CWA §303, 33 USC 
1313, the states have, at least previously, conceded that these streams are properly 
regulated.  

https://www.colorado.gov/pacific/sites/default/files/2016-Integrated-Report_FINAL.pdf
https://www.colorado.gov/pacific/sites/default/files/2016-Integrated-Report_FINAL.pdf
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http://www.spk.usace.army.mil/Missions/Regulatory/Jurisdiction/Navigable-

Waters-of-the-US/.  This context is important because, in reading some of the 

hyperbole challenging the new rule, one might forget that the vast majority of the 

waters it would protect have always been jurisdictional.  What is new is that the 

U.S. Supreme Court’s two opinions have forced the agencies to engage for years in 

time and resource intensive, case-by-case jurisdictional determinations, followed 

by  a massive scientific and public engagement effort to demonstrate why they 

were justified in categorically protecting by rule the waters that the Act has 

historically covered. 

While petitioners have found many reasons to criticize the Rule, the 16 years 

of uncertainty since the Court’s opinion in SWANCC make painfully evident how 

desperately all interests need a clear rule.  Different Corps District offices have 

taken entirely different approaches to interpreting the scope of CWA jurisdiction.  

U.S. Government Accountability Office, “Corps of Engineers District Office 

Practices in Determining Jurisdiction,” GAO-04-297 (2004). Almost a decade has 

passed since the Chief Justice wrote in his Rapanos concurrence that the agencies 

needed to issue a clarifying rule.  The situation since then has not improved.  While 

circuit courts have adopted different approaches to what test(s) to use to determine 

jurisdiction, EPA has pulled back from enforcing the law, especially in the 

tributaries and headwater streams that are critical to the health of our larger 

http://www.spk.usace.army.mil/Missions/Regulatory/Jurisdiction/Navigable-Waters-of-the-US/
http://www.spk.usace.army.mil/Missions/Regulatory/Jurisdiction/Navigable-Waters-of-the-US/
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waterbodies, due to the uncertainty that not having a regulatory definition has 

created. U.S. Governmental Accountability Office, “Longstanding Issues Impact 

EPA’s and States’ Enforcement Efforts,” GAO-10-165T, at 13 (2009). Meanwhile 

the Corps expends innumerable hours doing case-by-case Jurisdictional 

Determination analyses for 404 permit applications, as described in the Economic 

Analysis.  Meanwhile, litigation continues, including the numerous cases 

consolidated in this proceeding. It is the absence of the CWR, not the rule itself, 

that is the source of the confusion, inconsistency, and wasteful litigation. 

Amici urge this court, for the sake of the fish and wildlife protected by the 

Act, to uphold the Clean Water Rule.  Doing so will not only provide clarity to the 

regulated community, but it will conserve agency resources by allowing them to 

focus on regulated activities that affect the waters of the U.S. 

1. The Clean Water Rule properly includes several categories of waters as 
per se waters of the U.S. 

 
The Clean Water Rule establishes some waters, including Traditionally 

Navigable (TNW) and Interstate ones, as per se waters of the U.S.  33 C.F.R. § 

328.3a.  In so doing, it breaks no new ground. The court should uphold the Clean 

Water Rule’s treatment of each of these categories. 

Sportsmen and women fish large, medium and small interstate waters across 

the country.  For example, the Bear River, which crosses Utah, Wyoming and 

Idaho, before emptying into the Great Salt Lake, supports fly fishing for both trout 
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and carp.  See, “Flyfishing the Bear River,” available on-line at 

http://www.flyfishingfrenzy.com/2009/03/05/fly-fishing-the-bear-river/.  

 Anglers also fish, and spend money to enjoy fishing, small interstate waters 

like Costilla Creek, a tributary to the Rio Grande, where Amici have spent 

hundreds of thousands of dollars to restore native and non-native trout. See, e.g., 

“Costilla Creek Fishing Lodge and Guide Service, Fly Fishing in Northern New 

Mexico and Southern Colorado,” available at https://www.costillacreek.com/.  

Amici urge the court to maintain CWA protection for all interstate waters as well 

as TNW and the territorial seas.  

2. The Rule properly includes tributaries and headwaters as waters of the 
U.S.  

The Rule, based on the agencies’ Connectivity Report and myriad other 

scientific and economic analysis, automatically includes tributaries to navigable 

waters as waters of the U.S. 33 C.F.R. § 328.3(a)(5).  The Rule defines “tributary” 

in part as “a water2 that contributes flow, either directly or through another water 

(including an impoundment …) to a water identified [as a TNW, interstate water or 

territorial sea] that is characterized by the presence of the physical indicator of a 

bed and banks and an ordinary high water mark.” 33 C.F.R. § 328.3(c)(3).  The 

Rule itself continues, providing a high-level explanation behind the agencies’ 

                                                           
2 To the extent that the state petitioners’ brief describes the rule as regulating land, 
and tributaries as “any land feature,” e.g., State Pet. Brief, at 23, such description is 
simply incorrect. 

http://www.flyfishingfrenzy.com/2009/03/05/fly-fishing-the-bear-river/
https://www.costillacreek.com/
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conclusion, “These physical indicators demonstrate there is volume, frequency, 

and duration of flow sufficient to create a bed and banks and an ordinary high 

water mark, and thus to qualify as a tributary.”  Ibid.  

EPA’s Connectivity Report provides substantial and detailed scientific 

support showing the significant nexus between tributaries and the TNW, interstate 

waters and territorial seas into which they flow.  The agencies’ Economic Analysis 

adds to the justification for the agencies’ conclusion that for the CWA to work, its 

jurisdiction must extend to include tributaries. 

At a basic level, it is important to know that that 59% of rivers and stream 

miles in the lower 48 states are intermittent or ephemeral; i.e., they do not flow 

year round.  EPA, “Seasonal and Rain-Dependent Streams,” available on-line at 

https://www.epa.gov/cleanwaterrule/seasonal-and-rain-dependent-streams. The 

Connectivity Report shows, in Figure 2-9, a map that codes every tributary in the 

lower 48 for percent of intermittent and ephemeral streams.  Connectivity Report, 

p. 2-17, J.A. ####.  However, in the drier southwest, that figure is higher: in 

Arizona, 96% of the waters in 51 of the state’s 53 watersheds are intermittent or 

ephemeral streams. Kassen, Melinda, Comments of Western Resource Advocates 

(WRA) at 3 & n.10 (citation omitted) (2014); J.A. ####.  EPA Region 8, consisting 

of Colorado, Utah, Wyoming, Montana and the Dakotas, estimates that only 17% 

https://www.epa.gov/cleanwaterrule/seasonal-and-rain-dependent-streams
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of the waters in its states flow year-round.  Id., at 3 & n.8 (citation omitted); J.A. 

####. 

The Connectivity report assembles the best available science to explain the 

basis for considering which tributaries constitute categories of tributaries and the 

geographic considerations for wetlands.  Contrary to petitioners’ assertion that the 

Connectivity Report demonstrates connection, but not significance, Opening Brief 

of State Petitioners, Document 141 (“State Pet. Brief”), the Report finds that, 

“[t]he evidence unequivocally demonstrates that the stream channels and 

riparian/floodplain wetlands or open waters that together form river networks are 

clearly connected to downstream waters in ways that profoundly influence 

downstream water integrity.” Connectivity Report at. 26; J.A. at ###.  The agencies 

also rely on the evidence to show that, for the contributions of upstream tributaries 

or wetlands to downstream navigable waters, scientists must consider cumulative 

effects.  Id. at 26; J.A. at ###.  A tributary’s small annual contribution of a 

pollutant, repeated over multiple years, can ultimately make a significant impact on 

the integrity of downstream waters.  Ibid.  It is commonly said that “We all live 

downstream.” Therefore, what happens upstream is always “significant.”   

Amici strongly support the agencies’ determination to include tributaries as 

waters of the U.S. without the need to perform case-by-case significant nexus 

reviews.  Headwaters are not only the foundation of our aquatic system from the 
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scientific standpoint of the Connectivity Report, but they are the lynchpin of 

fishing and hunting habitat for millions of sportsmen and women.  The U.S. Fish 

and Wildlife Service reports that 90.1 million sportsmen over the age of 16 went 

fishing, hunting or wildlife watching in the U.S. in 2011, spending $144.7 billion. 

U.S. Fish and Wildlife Service, “2011 National Survey of Fishing, Hunting and 

Wildlife-Associated Recreation,” FHW//11-NAT (rev’d 2014) at 14.  Both the 

numbers of sportsmen and their expenditures increased over the 2006 snapshot. Id. 

at 16.  Trout fishing, which occurs more in tributary waters, accounted for a quarter 

of the angler activity. Id. at 22.  If one looks specifically at fishing for native trout, 

which need the coolest cleanest waters, most opportunities are in small headwaters.  

See, e.g., Comments of WRA at 9; J.A. ###. 

3. The Rule properly includes adjacent waters, including neighboring 
wetlands, as jurisdictional. 

 
The Rule clarifies that certain waters and wetlands adjacent to either 

navigable waters or their tributaries are jurisdictional per se.  33 C.F.R. § 

328.3(a)(6). The Rule defines the term “adjacent” as “bordering, contiguous or 

neighboring,” 33 C.F.R. § 328.3(c)(1), and then separately defines “neighboring” 

to include waters within certain distances of other jurisdictional waters, i.e., 100 

feet from ordinary high water marks, within the 100-yr flood plain, and within 

1,500 feet of the high tide line. 33 C.F.R. § 328.3 (c)(2).  This definition correctly 

acknowledges that many small headwaters and spring- or snowmelt-fed ponds and 
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tarns are significant enough themselves through aggregation to be jurisdictional.  

For example, this glacier-fed tarn melts into a headwater tributary of the Big 

Thompson, tributary to the South Platte, tributary to the navigable Platte River.  

 

 
Photo of Andrews Glacier and Tarn, Rocky Mountain National Park by 
americansouthwest.net, Comments of WRA, at 16; J.A. ###. 
 

Wetlands are exceedingly important to the health of the nation’s aquatic 

systems, and are especially rare in the more arid western U.S.  In Utah, for 

example, where just 0.2% of the land surface area is wetlands, the state Division of 

Wildlife identifies 36 native species that rely on wetland habitat and are “on the 

edge,” i.e., imperiled, because of the loss of wetlands. Comments of WRA, supra, 

at 19; J.A. ####. Many aquatic species across the country migrate between 

adjacent wetlands and other navigable waters during their life stages.  For example, 

the endangered razorback sucker, spawns in river cobblestones, but young fish 

seek out backwaters and adjacent wetlands as nursery habitat, until they grow big 
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enough to move back into the Colorado River and its tributaries.  Id.; J.A. p. ###; 

citation omitted.  

The Rule allows for aggregation of similarly situated wetlands and waters to 

determine if they have a significant nexus to larger jurisdictional waters, as Justice 

Kennedy suggested in his Rapanos concurrence.3  

The Agencies could have avoided the hard question of an objective 

definition of “adjacent,” and in so doing relegate the question of whether the Act 

covers a particular wetland to an endless and time-consuming case by case 

analysis.  Instead, they did what agencies are supposed to do, craft a rule that 

promotes certainty.  Picking a particular distance will obviously make some 

constituent group unhappy (note that the rule is attacked both by business and 

some environmental groups), but the approach of creating firm and objective 

distances to define “adjacent” is far more preferable than the case by case burden.  

4. CWR definition of “other waters” is not too broad.   
 

Sportsmen support the Rule’s treatment of “other waters,” 33 C.F.R. 328.3 

(a)(7) & (8).  Justice Kennedy suggested agencies craft categories of “similarly 

situated” waters, to determine jurisdiction.  Rapanos, at 780 (Kennedy, J, 

                                                           
3 The Rule is not the agencies’ first time using aggregation.  Their 2008 guidance 
for determining jurisdiction in the aftermath of Rapanos also allowed for 
jurisdiction based on aggregation of similarly situated streams. EPA and Corps, 
“Clean Water Act Jurisdiction Following the US Supreme Court’s Decision in 
Rapanos v. United States & Carabell v. United States” (2008); J.A. ####.   
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concurring).  This strategy allows the agencies to provide clarity and conserves 

agency resources. See, 80 Fed. Reg. at 37054.  

Consider prairie potholes, “a complex of glacially formed wetlands, usually 

occurring in depressions that lack permanent natural outlets, located in the upper 

Midwest,” the rule would make jurisdictional. 33 C.F.R. § 328.3(a)(7)(i).   

 

 
Photo of Prairie Pothole Region, Figure 11, Comments of DU at 109; JA, p. ###.  
 

Fifty percent of the continent’s ducks originate in these million small ponds 

across 300,000 square miles of the Midwest.  Comments of DU, at 37; J.A. p. ###.  

These wetlands have extraordinary significance for navigable waters due to their 

abundance, density and contribution to flows of navigable waters, in just the way 

Justice Kennedy described: “Given the role wetlands play in pollutant filtering, 

flood control and runoff storage, it may well be the absence of hydrologic 

connection (in the sense of interconnected waters) that shows the wetlands’ 

significance for the aquatic system.” Id. at 37-49, quoting Rapanos.   
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Prairie potholes also provide substantial economic benefits to interstate 

commerce.  In the Red River valley, they contribute $800 million in avoided flood 

damage and other benefits.  Id. at 49; JA p ###. Their economic contributions are 

four times those of navigable waters on a per acre basis, without considering 

hunter contributions.  Id. at 69; JA, p. ###.  

5.   By protecting waters of the US broadly, the Rule protects economically 
and environmentally important ecosystems. 

 
An example of the combined effect of navigable waters, tributaries, wetlands 

and “other waters” is the Driftless Area of the northern Midwest.  

 

Map of Driftless Area. 

Roughly the size of West Virginia, the Driftless Area has over 600 coldwater 

limestone spring-fed creeks and several-thousand miles of mineral-rich streams 
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weaving across its landscape.  For over a decade, Trout Unlimited has worked with 

agricultural producers and state and federal agency partners to restore watersheds 

and improve water quality by reducing sediment and nutrient inputs.  The rivers 

and fisheries of the Driftless Area respond quickly and positively to 

straightforward techniques that control erosion, reconnect floodplains, and improve 

instream habitat. Millions of dollars invested in hundreds of projects have 

improved water quality and restored miles of stream.   

Before and after photograph sequence of a typical Driftless Area stream restoration 
project. 

This investment pays off.  For every dollar spent on stream restoration an 

additional $24.50 is returned to the regional economy each year thereafter.  Trout 

Unlimited, Economic Impact of Recreational Trout Angling in the Driftless Area 

(April 2008) at 5. Recreational angling in the Driftless Area generates an 
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impressive $1.1 billion in annual economic benefit to the local economy – 

equivalent to approximately one-third of the revenues from Wisconsin’s dairy 

industry ($3.1 billion) or Minnesota’s cash receipts from corn and dairy products, 

two of the state’s biggest agricultural commodities ($3.5 billion). Id.  Clean water, 

resilient streams, and healthy fish populations support thriving interstate commerce 

in the Driftless Area.    

The Corps lists the Chippewa, Pecatonica and Wisconsin Rivers - all in the 

Driftless - as navigable.  US Army Corps of Engineers, “Navigable Waters of the 

United States Within the State of Wisconsin,” available at 

http://www.mvp.usace.army.mil/Portals/57/docs/regulatory/RegulatoryDocs/navig

able%20waters%20wi.pdf.  The State of Minnesota determined that 93% of the 

wetlands within the Driftless were adjacent to perennial tributaries.  State of 

Minnesota, Wetland Report, Chapter VI, SWANCC Analysis, at 4, available at 

http://www.bwsr.state.mn.us/wetlands/publications/wetlandreport-swancc.  

Presumably, there would be little argument that these waters, along with their 

adjacent wetlands, should be jurisdictional under any interpretation of the CWA.  

However, the Driftless also has countless smaller streams and wetlands, which 

constitute “similarly situated” “small-source waters” that are all within a single 

ecoregion and together have a significant nexus to the larger jurisdictional waters 

of the Driftless.  As such they must be protected per the rule to ensure the integrity 

http://www.mvp.usace.army.mil/Portals/57/docs/regulatory/RegulatoryDocs/navigable%20waters%20wi.pdf
http://www.mvp.usace.army.mil/Portals/57/docs/regulatory/RegulatoryDocs/navigable%20waters%20wi.pdf
http://www.bwsr.state.mn.us/wetlands/publications/wetlandreport-swancc
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of the entire area.  See Comments of the Wisconsin Wetlands Association on the 

Clean Water Rule, 3-5 (2014); J.A. ####. 

(C) The Clean Water Rule properly makes some ditches 
jurisdictional, while excluding the majority. 

 
The Clean Water Act does not define ditches or explain whether they are 

waters of the U.S. As a matter of policy, and because of the important hydrologic 

and habitat functions ditches may provide in a river system, both EPA and the 

Corps have asserted jurisdiction over some ditches (the EPA for decades, and the 

Corps since 2000).  See, Devine, J, et al., “The Historical Scope of Clean Water 

Act Jurisdiction,” 29 ENV’L FORUM 56 (2012).  As the Corps explained in a 2007 

guidance, ditches were considered “waters of the U.S.” if they contribute to a 

surface water hydrologic connection where they “replace or relocate a water of the 

U.S., connect a water of the U.S. to another water of the U.S., or provide relatively 

permanent flow to a water of the U.S.”  U.S. Army Corps of Engineers 

Jurisdictional Determination Form Instructional Guidebook, at 16 (2007) , 

available on-line at 

http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/cwa_guide/jd_gui

debook_051207final.pdf.  At that time and through to the final rule, the agencies 

exclude ditches “excavated wholly in and draining only uplands and that do not 

carry a relatively permanent flow of water.”  Compare, Id., and 33 § C.F.R. 328.3.  

The final Rule’s Preamble explains this continuation of long standing policy: 

http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/cwa_guide/jd_guidebook_051207final.pdf
http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/cwa_guide/jd_guidebook_051207final.pdf
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The rule continues the current policy of regulating ditches that are 
constructed in tributaries or are relocated tributaries or, in certain 
circumstances drain wetlands, or that science clearly demonstrates are 
functioning as a tributary. These jurisdictional waters affect the chemical, 
physical, and biological integrity of downstream waters. The rule further 
reduces existing confusion and inconsistency regarding the regulation of 
ditches by explicitly excluding certain categories of ditches, such as ditches 
that flow only after precipitation.  

 
80 Fed. Reg. at 37058.  The Rule explicitly states that ditches may be a 

jurisdictional tributary:  “A tributary can be a natural, man-altered or man-made 

water and includes waters such as rivers, streams, canals, and ditches not excluded 

under paragraph (b) of this section.” 33 C.F.R. 328.3(c)(3).  The Final Rule also 

for the first time explicitly excludes many ditches, thus narrowing the agencies’ 

authority vis-à-vis ditches.  33 C.F.R. 328.3(b). Along with ditches described in the 

Preamble, the Final Rule excludes ditches “with intermittent flow that are not a 

relocated tributary, excavated in a tributary, or drain wetlands; and those that do 

not flow, either directly or through another water” into navigable  or interstate 

waters, or territorial seas.” Id.  The agencies claim the Rule will exclude most 

agricultural ditches and those adjacent to roads, railroads and runways.  80 Fed 

Reg. at 37098.  The agencies characterize the rule as, “[f]ocusing on streams, not 

ditches,” protecting only ditches “constructed out of streams or [that] function like 

streams and can carry pollution downstream.” See EPA Fact Sheet: The Clean 

Water Rule for Agriculture, available at https://www.epa.gov/sites/-

production/files/2015-05/documents/fact_sheet_agriculture_final.pdf. 

https://www.epa.gov/sites/-production/files/2015-05/documents/fact_sheet_agriculture_final.pdf
https://www.epa.gov/sites/-production/files/2015-05/documents/fact_sheet_agriculture_final.pdf
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Justice Kennedy called the ditch at issue in Carabell “tributaries of this 

sort,” where the key determination for jurisdiction was the significant nexus 

between the ditches, nearby wetlands and downstream navigable waters, not their 

man-made nature, nor their perennial flow.  Rapanos, at 786 (Kennedy, J, 

concurring).  Describing the wetlands at issue there, the Court in Riverside 

Bayview, at 135, asked what Amici believe is the key question - whether they were 

“integral parts of the aquatic environment” - a role that ditches may also play. 

Both pre- and post- Rapanos, lower courts largely interpreted CWA 

jurisdiction to extend over a subset of ditches.  This Court, for example, ruled in 

2009 that a drainage ditch qualified as a water of the U.S.  “Cundiff personally 

went a long way towards creating a continuous surface connection when he dug or 

excavated ditches to enhance … drainage into the creeks and away from his 

wetlands; in determining whether the Act confers jurisdiction, it does not make a 

difference whether the channel by which water flows from a wetland to a 

navigable-in-fact waterway or its tributary was man-made or formed naturally.” 

U.S. v. Cundiff, 555 F.3d 200, 212-13 (6th Cir. 2009).  

Other circuit courts have similarly found ditches carrying flows perennially 

and seasonally to be waters of the U.S.  See, “Historical Scope of Clean Water Act 

Jurisdiction,” supra at 63 n.26.  The 4th Circuit upheld the Corps’ aggregation of 

several ditches into a single tributary, saying, “There is both logical and practical 
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appeal to treating man-made ditches that would naturally be part of the same 

drainage feature together. Otherwise, a property owner could avoid CWA 

jurisdiction simply by digging a few well-placed drainage ditches on either side of 

the wetlands he wished to fill.”  Precon Dev’t Corp. v. U.S. Army Corps of 

Engineers, 633 F.3d 278 (4th Cir 2011).  

Many anglers know from personal experience that non-natural waterways, 

including ditches, often support important aquatic life and serve the function of 

streams.  For example, some ditches in Wisconsin inspire articles touting their 

destination trout fisheries.  See, e.g., Lake-Link: Beyond the Water, “Trout Ditches 

in Portage County: Buena Vista Area” in Wisconsin Fishing Reports, available at 

http://www.lake-link.com/Wisconsin-Fishing-Reports/report.cfm/61817/Trout-

ditches-in-Portage-county-Buena-Vista-area/; see also Ellis, Dick, “On the Straight 

and Narrow… History, Brook Trout Flow with Portage County Drainage Ditches” 

in On Wisconsin Outdoors, available on-line at 

http://www.onwisconsinoutdoors.com/TravelWisconsin/protageCounty.  Mr. Ellis’ 

website explains the marsh’s history, highlighting that the ditches were dug 

through an existing wetland to carry water and pollutants downstream, thus 

demonstrating these ditches are just the type deserving protection, because they 

function as streams. 

http://www.lake-link.com/Wisconsin-Fishing-Reports/report.cfm/61817/Trout-ditches-in-Portage-county-Buena-Vista-area/
http://www.lake-link.com/Wisconsin-Fishing-Reports/report.cfm/61817/Trout-ditches-in-Portage-county-Buena-Vista-area/
http://www.onwisconsinoutdoors.com/TravelWisconsin/protageCounty
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Some irrigation ditches have better fisheries than the river’s from which they 

divert.  For example, Sunnyside Canal, part of Greenfields Irrigation District in 

Montana’s Sun River basin, supports naturally reproducing, native arctic grayling 

(a trout relative).  See Montana Fish, Wildlife & Parks, “Arctic Grayling,” 

available on-line at 

http://fwp.mt.gov/education/angler/adoptAFish/sunRiver/grayling.html.  During 

the irrigation season, the Sunnyside diverts a majority of the Sun River’s flow, but 

in the fall and winter, the canal runs only due to seepage.  Yet, its fishery survives, 

and has since the 1940’s.  Id.  Meanwhile, the Sun River reach from which the 

Sunnyside diverts has no graylings, is substantially dewatered, and is part of an on-

going restoration effort.  During the irrigation season, Sunnyside diverts a majority 

of the river; in fall and winter, it carries only seepage.  Yet, its grayling survive, 

and have since the 1940’s.  Id.  Thus, the canal has, if not replaced the river 

habitat, served as a substitute that maintains the “integrity of an aquatic system,” 

Rapanos at 781 (Kennedy, J, concurring), even as it also carries pollutants from 

irrigation return flows back to the natural system. 

In the semi-arid west, river systems have been substantially altered, blurring 

the line between natural and non-natural systems and effectively requiring some 

ditches be protected under the CWA to maintain aquatic life and other stream 

function.  Many of these altered waterways support attractive fisheries.  Sportsmen 

http://fwp.mt.gov/education/angler/adoptAFish/sunRiver/grayling.html
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and adjacent landowners litigated for a decade whether a perennial flowing water 

with a lovely trout fishery in Montana was a natural stream subject to the state’s 

broad public access laws, or a private irrigation ditch, off-limits to anglers.  The 

Montana Supreme Court ruled the Mitchell Slough public in 2008.  Bitterroot 

River Protective Assn., Inc. v. Bitterroot Conserv. Dist, 198 P.3d 219 (Mont. 

2008). 

 

 
Mitchell Slough Photo from the public land/water access association, 
http://www.plwa.org/viewarticle.php?id=69.  
 

An Idaho judge provided a practical description of the West’s altered waters 

in U.S. v Vierstra, 803 F.Supp.2d 1166, 1170-71 (D. Idaho 2011): 

The fact that the Low Line Canal is man-made is of no moment. The canal is 
part of a tributary system connecting navigable waters upstream and 
downstream for six to eight months of the year. Its man-made nature makes 
it no less capable of carrying pollution to navigable and interstate waters. 
Moreover, there are many water-ways in the Intermountain West that have 
been re-routed, re-countered, and re-channeled in an effort to control, store, 
and use the limited water we have. Excluding these water-ways from the 

http://www.plwa.org/viewarticle.php?id=69
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jurisdiction of the CWA when they might otherwise constitute tributaries of 
navigable waters makes little practical sense.  

 

There are other western irrigation ditches with ordinary high water marks.  Many 

run regularly through irrigation seasons twice the length of any one season.4  

The Rule’s plain language exclusion of most ditches should alleviate rather 

than exacerbate concerns from western states and irrigators.  The Final Rule is 

arguably narrower than previous agency assertions of jurisdiction over ditches, 

including the most recent previous statement, the agencies’ guidance document 

issued after the Rapanos decision.  EPA and Corps, “Clean Water Act Jurisdiction 

Following the US Supreme Court’s Decision in Rapanos v. United States & 

Carabell v. United States” (2008) , p. 12; J.A. ####.  It is also much narrower than 

many state rules defining their waterbodies for the purposes of Clean Water Act 

delegation and promulgation of water quality standards.  For example, Arizona’s 

statute defines covered waters to include irrigation and drainage systems, Ariz. 

Rev. Stat. §49-201(41), Nevada’s includes “all … irrigation systems,” Nev. Rev. 

Stat. §445A.415, and Utah’s includes “all … irrigation systems and drainage 

systems … natural or artificial, public or private, which are contained within, flow 

through or border upon this state or any portion thereof.”  Utah Code §19-5-102.  

                                                           
4 The Rapanos plurality noted that its interpretation of navigable waters did not 
require excluding “seasonal rivers, which contain continuous flow during some 
months of the year.” Rapanos, at 732 n.5 (emphasis in original). 
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(D) The rule does not affect states’ powers to develop and allocate 
water. 
 

Some western states and irrigators argue that federal CWA implementation 

infringes on states’ constitutional authorities, including responsibilities for water 

development.  They point to two subsections of the Act, which respectively 

“recognize, preserve and protect the primary responsibilities and rights of States to 

… plan the development and use … of land and water resources” and declare that 

the Act is not to supersede, abrogate or impair state authority to allocate quantities 

of water. 33 U.S.C §1251(b) and (g).  These provisions do not constrain federal 

agencies from defining waters of the U.S. to include significant tributaries, 

headwaters, adjacent waters and wetlands.  

Courts have consistently found federal agencies’ water quality authorities 

not to interfere with state water allocation powers. See, e.g., PUD #1 of Jefferson 

County v. Washington Dept of Ecology, 511 U.S. 700, 720 (1994); U.S. v Akers, 

785 F.2d 814, 821 (9th Cir.1986); and Riverside Irrigation District v. Andrews, 758 

F.2d 508, 513 (10th Cir. 1985). Rather, enforcement of the Act against entities 

exercising their water rights may limit a property owner’s lawful use thereof, 

similar to many other lawful regulations.  

Justice Kennedy’s opinion in Rapanos explicitly anticipates and dismisses 

the states’ concern regarding federalism, saying his “interpretation of the Act does 

not raise federalism or Commerce Clause concerns sufficient” not to adopt it, even 
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though “significant nexus requirements may not align perfectly with the traditional 

extent of federal authority [because] in most cases, the regulation of wetlands that 

are adjacent to tributaries and possess a significant nexus with navigable waters 

will raise no serious constitutional or federalism difficulty.”  Rapanos, 547 U.S. at 

782, citation omitted (Kennedy, J, concurring).  This section of his opinion 

continues, “the significant nexus test itself prevents problematic applications of the 

statute … The possibility of legitimate Commerce Clause and federalism concerns 

in some circumstances does not require the adoption of an interpretation that 

departs in all cases from the Act’s text and structure.”  Id., at 783, citations 

omitted. 

Yet, states and industry assert here that the agencies’ overstepped their 

authority because the Act’s “cooperative federalism” gives states the lead to 

determine jurisdiction. State Pet Brief at 58, Brief for the Business and Municipal 

Petitioners, Document 129-1, at 88-89. See, also, Sweeney, Katie and Armstrong, 

Sherry, “Cooperative Federalism in Environmental Law: A Growing Role for 

Industry” American Bar Association Section of Environment, Energy and 

Resources, 21st Section Meeting (2013), available on-line at 

http://www.americanbar.org/content/dam/aba/events/environment_energy_resourc

es/2013/10/21st_fall_conference/conference_materials/17-sweeney_katie-

paper.authcheckdam.pdf.  States do have primary authority for parts of Clean 

http://www.americanbar.org/content/dam/aba/events/environment_energy_resources/2013/10/21st_fall_conference/conference_materials/17-sweeney_katie-paper.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/events/environment_energy_resources/2013/10/21st_fall_conference/conference_materials/17-sweeney_katie-paper.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/events/environment_energy_resources/2013/10/21st_fall_conference/conference_materials/17-sweeney_katie-paper.authcheckdam.pdf
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Water Act implementation, notably adopting water quality standards under section 

303 of the Act. 33 U.S.C. §1313(a) and (c). Yet, EPA must approve a state’s 

standards before they go into effect. 33 U.S.C. §1313(a)-(c); see, also, Gulf 

Restoration Network v. Jackson, 2016 WL 7241473 (E.D. La. December 15, 

2016). As one commenter noted, the Act’s cooperative federalism provides 

important roles for the states, but embeds those in a “highly federalized law.”  

Houck, Oliver, “Cooperative Federalism, Nutrients and the Clean Water Act: 

Three Cases,” 44 ELR 10426, 10427-29 (2014).  Nothing about the Rule illegally 

diminishes the states’ roles under the Act. 

CONCLUSION 

For all of the reasons stated above, Amici urge the court to uphold the Rule. 
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